STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JUAN ELSO
Petitioner,
VS. Case No. 01- 3465

CI TY OF H ALEAH GARDENS,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on Novenber 16, 2001, by video teleconference at sites in
M am and Tal | ahassee, Florida, before Adm nistrative Law Judge
M chael M Parrish of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Gary A Costales, Esquire
Law O fice of Gary A Costales, P. A
2151 Le Jeune Road, Suite 200
Coral Gables, Florida 33134

For Respondent: J. Frost Walker, 111, Esquire
Law of fices of Charles A Citrin
100 West Sunrise Avenue
Coral Gables, Florida 33133

STATEMENT OF THE | SSUE

The issue in this case is whether the Respondent
di scri m nated agai nst the Petitioner on the basis of age for the
reasons stated in the Charge of Discrimnation and Petition for

Relief in violation of Section 760.10(1), Florida Statutes.



PRELI M NARY STATEMENT

On or about February 5, 2001, the Petitioner executed a
Charge of Discrimnation against the Respondent. The charge was
filed with the United States Equal Enpl oynent Opportunity
Comm ssion (EEOC) on or about February 12, 2001. 1In his Charge
of Discrimnation, the Petitioner asserted that he had been
subj ected to "age discrimnation" when the Respondent's Mayor
"denoted me fromthe position of Miintenance Supervisor in
Oct ober 2000 and replaced ne with Nival do Rodriguez, who is in
his twenties.” On July 26, 2001, the EEOC i ssued a "D sm ssal
and Notice of Rights,” in which it stated, in pertinent part:
"Based upon its investigation, the EEOC is unable to concl ude
that the information obtained establishes violations of the
statutes.”™ On August 24, 2001, the Petitioner filed a Petition
for Relief with the Florida Conm ssion on Human Rel ati ons
(FCHR). The Petition for Relief asserted that the Petitioner in
this case had been subjected to age discrimnation. The
Petition for Relief also asserted age discrinmination clains on
behal f of two other petitioners who were fornmer enployees of the
Respondent . ?!

At the final hearing in this case, the Petitioner testified
on his own behalf and al so presented the testinony of three
additional witnesses. The Petitioner also offered one exhibit,

whi ch was received in evidence. The Respondent presented the



testinony of two witnesses and offered el even exhibits, all of
whi ch were received in evidence.

At the conclusion of the hearing, neither party w shed to
order a transcript. The parties were allowed ten days fromthe
date of the hearing within which to file their proposed
recommended orders. Thereafter both parties filed tinely
Proposed Recommended Orders. The parties' proposals have been
carefully considered during the preparation of this Recomrended
O der.

FI NDI NGS OF FACT

1. The Petitioner was born in 1953. At the tinme of the
events which formthe basis for his claim he was nore than
forty years old. The Petitioner was born in Cuba and spent nost
of his life in Cuba. The Petitioner came to the United States
of Anmerica approximtely two years before the events which form
the basis for his claim The Petitioner speaks fluent Spanish,
but does not speak English.

2. In Cctober of 1999, the Petitioner was hired by the
City of Hialeah Gardens as a |l aborer in the Parks Departnent at
a pay rate of $6.50 per hour. The Petitioner is still enployed
by the City of Hialeah Gardens as a |l aborer in the Parks
Departnent at a pay rate of $6.50 per hour. The Petitioner's
pay rate has never been changed during his enploynent with the

City of Hial eah Gardens.



3. During his enploynent with the Gty of Hialeah Gardens,
the Petitioner has never held either the position of
"Mai nt enance Supervisor" or the position of "Assistant Parks
Director.” During his enploynent with the City of Hi al eah
Gardens, the Petitioner has never been denoted fromeither the
position of "Maintenance Supervisor” or the position of
"Assistant Parks Director.”

4. The Mayor of the City of Hi al eah Gardens has the sole
authority and responsibility to make enpl oynent decisions. The
Mayor appoi nted N val do Rodriguez (Rodriguez) to the position of
Assistant Parks Director. At the tine of the appointnent,
Rodriguez was in his late twenties. At the tine of the
appoi ntment, Rodriguez spoke fluent English and Spanish. At the
time of the appointnment, Rodriguez was a friend of the Mayor and
the Mayor was aware of his qualifications for the position. The
Mayor appoi nted Rodriguez to the position of "Assistant Parks
Director” because he thought he was qualified for the position.
The Mayor al so thought that the Petitioner was not qualified for
t he position because, anong other things, the Petitioner did not
speak English. It is necessary to be able to speak English in
order to fulfill all of the duties of the position of "Assistant
Parks Director."

5. The Mayor had credi ble non-discrimnatory reasons to

appoi nt Rodriguez as "Assistant Park Director,” and not to



appoint the Petitioner to that position. There is no credible
evi dence that the Mayor's reasons for appointing Rodriguez were
pretextual. Age was not a factor in the decision to appoint
Rodri guez rather than the Petitioner.

6. The evidence regarding the Respondent's hiring and
term nati on practices does not establish any pattern of age
based di scrim nation.

CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

8. The basic legal principles applicable to a case of this

nature were described as follows in Donald R v. Sem nol e

Community Col |l ege, DOAH Case No. 99-2483 (Final Order issued

Sept enber 17, 1999):

12. Section 760.10(1), in relevant part,
makes it an unl awful enploynent practice for
Respondent to discrimnate against
Petitioner because of Petitioner's age.
Chapter 760, entitled the Florida Human
Rel ations Act (the "Act"), adopts the |ega
principles and judicial precedent set forth
under Title VIl of the Cvil R ghts Act of
1964, as anended, 42 U. S.C., Section 2000e
et seq. (the "ADA").

13. The law affords no protection from
di scrim nation unl ess Respondent engages in
an adverse enpl oynent action. Morisky v.
Broward County, 80 F.3d 445 (11th Cr
1996); Bristowv. Daily Press, 770 F2d 1251
(4th Cir. 1985). Respondent engaged in an
adverse enpl oynent acti on when Respondent




did not hire Petitioner for either of the
positions for which Petitioner applied. The
remai ning i ssue i s whet her Respondent
engaged in the adverse enpl oynent action
because of Petitioner's age.

14. Petitioner submtted no direct
evi dence of age discrimnation. 1In the
absence of such evidence, Petitioner nust
provide sufficient inferential evidence of
age discrimnation. Texas Departnent of
Community Affairs v. Burdine, 450 U S. 248
(1981); McDonnell Douglas v. Geen, 411 U S
792 (1973).

14. [sic] The initial burden of proof is
on Petitioner. Florida Departnent of
Transportation v. J.WC. Conpany, Inc., 396
So. 2d 778 (Fla. 1st DCA 1981); Balino v.
Departnent of Health and Rehabilitative
Services, 348 So. 2d 349 (Fla. 1st DCA
1977). Petitioner nust satisfy its burden
of proof by a preponderance of the evidence.
Section 120.57(1)(9).

15. Petitioner nust establish a prim
facie case of discrimnation. Rosenbaumv.
Sout hern Manatee Fire and Rescue District,
980 F. Supp 1469 (M D. Fla. 1997); Andrade v.
Morse Qperations, Inc., 946 F. Supp 979, 984
(MD. 1996). Petitioner nust show by a
preponder ance of evidence that: he is a
menber of protected class; he suffered an
adverse enpl oynent action; he received
di sparate treatnent fromother simlarly
situated individuals in a non-protected
class; and that there is sufficient evidence
of bias to infer a causal connection between
his age and the disparate treatnent. Id.
Failure to establish the | ast prong of the
conjunctive test is fatal to a claimof
discrimnation. Muyfield v. Patterson Punp
Conpany, 101 F.3d 1371 (11th G r. 1996);

Earl ey v. Chanpion International Corp., 907
F.2d 1077 (11th G r. 1990).

16. Petitioner made a prima facie show ng
that he is a nenber of a protected class and
that he suffered an adverse enpl oynent
action. However, Petitioner failed to make
a prima facie show ng that he received




dissimlar treatment fromindividuals in a
non- protected class; that there was any bias
agai nst Petitioner; or that, even if

evi dence of bias did exist, it was
sufficient to infer a causal connection
between Petitioner's age and the all eged

di sparate treatnment. (Enphasis in
original.)

9. Application of the foregoing |egal principles to the
facts in this case |l eads to the conclusion that this case should
be di sm ssed because of the absence of any persuasive evi dence
of any age-based discrimination against the Petitioner. To the
extent that the Petitioner's claimfor relief is based on an
assertion that he was inproperly denoted, the claimfails,
because the evidence clearly shows that the Petitioner was never
pronoted to any position other than his initial position as a
| aborer. To the extent that the Petitioner's claimfor relief
is based on an assertion that the pronotion of Rodriguez, rather
than the Petitioner, was based on age discrimnation, the claim
fails because there were legitimate non-di scrimnatory reasons
for pronoting Rodriguez, and there is no persuasive evidence of

any age-based di scrimnation.

RECOMVIVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
law, it is RECOMVENDED that the Florida Conm ssion on Human
Rel ati ons issue a final order dismssing the petition in this

case and denying all relief sought by the Petitioner.



DONE AND ENTERED this 3rd day of January, 2002, in

Tal | ahassee, Leon County, Flori da.

M CHAEL M PARRI SH

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 3rd day of January, 2002.

ENDNOTE

1/ The clainms of the other two petitioners were docketed as
separate cases at the Division of Adm nistrative Hearings; Boada
v. City of Hial eah Gardens, DOAH Case No. 01-3463, and Martinez
v. City of Hialeah Gardens, DOAH Case No. 01-3464. Hearings were
previously held in the Boada and Marti nez cases before

Adm ni strative Law Judge Robert Meal e.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recoomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.



